I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: g
AVERY E. JORDAN and ) Bankruptcy Case No. 94-31162
LI LLY ELI ZABETH JORDAN, g

Debtors. )

OPI NI ON

Thi s matter havi ng cone before the Court on Trustee's Obj ection
to d ai ned Exenption; the Court, havi ng heard argunents of counsel and
bei ng ot herwi se fully advisedinthe prem ses, nmakes t he fol | owi ng
fi ndi ngs of fact and concl usi ons of | awpursuant to Rul e 7052 of t he
Federal Rul es of Bankruptcy Procedure.

Fi ndi ngs of Fact

The Court finds that the material factsinthis matter are not in
di spute and are, in pertinent part, as follows:

1. On October 12, 1993, the Debtors conveyed, by general
warranty deed, certain real estate |ocated in the County of Cape
G rardeau, State of Mssouri, totheir son and daughter-in-lawin fee
si npl e.

2. Prior tothe conveyance of the real estate, the Debtors had
occupi ed said real estate as their honestead.

3. On Oct ober 19, 1993, an Agreenent was entered i nt o bet ween
t he Debtors and their son, David L. Jordan, and his wi fe, Sandra J.
Jordan, inwhichit was agreed that the sumof $21, 200 woul d be pai d
withnointerest innonthlyinstallments until paidinfull. Saidsum

was paynment for the transfer of the real estate in question.



4. The Debt ors subsequently novedto Il1inois follow ng Cct ober
19, 1993, and beganrenting a hone in Westfield, Illinois, whichis
t heir current residence. On Cctober 27, 1994, the Debtors filed for
relief under Chapter 7 of the Bankruptcy Code and cl ai med, under
Schedul e Cof their bankruptcy petition, a honmestead exenptioninthe
anount of $15, 000 on proceeds renai ni ng to be pai d by their son under
the October 19, 1993, Agreenent for the Debtors' former honestead.

5. On January 3, 1995, the Trusteefiled his Cbjectiontothe
cl ai med exenpti on on t he basi s that M ssouri honest ead exenption | aw
shoul d apply and t hat t he Debt or s had abandoned t hei r forner resi dence.
Inthe alternative, the Trustee stated that, under Illinois|law the
streamof paynents fromthe Agreenent between t he Debtors and their son
for paynment of their fornmer homest ead exenpti on shoul d not be i nsul at ed
indefinitely from Debtors' creditors.

Concl usi ons of Law

The Court first addresses the i ssue of whet her M ssouri homest ead
lawor Illinois homestead | awshoul d apply to this situation and fi nds

that, given the fact that the Debtors nowreside in the State of

IIlinois, have fil ed their bankruptcy inthe State of Illinois, and are
recei vi ng paynent for their former homestead inthe State of Il1inois,
that Illinois |aw should apply and that the Illinois honestead

exenptionis the applicabl e exenptionto apply. See: 1nre Cal houn,

47 B.R. 119 (E. D. Va. 1985), andlnre Wlson, 62 B.R 43 (E. D. Tenn.
1985) .

Havi ng found that Il1inoi s homest ead exenptionlawappliestothe
facts at bar, the Court woul d note that the Debtors' cl ai man exenpti on

i nthe proceeds of sal e of their fornmer honestead pursuant to 7351 LCS



5/12-906. It isthe Debtors' contentionthat they areinvestingthe
streamof paynments fromt he Agreenent between t hensel ves and t heir son
and daughter-in-lawin their newhonestead inthat virtually all of the
noney recei ved on a nont hly basis fromt he Agreenment goes to pay t he
| ease on their present residence. As such, the Debtors argue that they
are reinvesting the proceeds fromthe sal e of their former honestead
and t hat, under paragraph 12-906, the proceeds so rei nvest ed shoul d be
entitled to the sane exenption as the original honmestead was. 1In
exam ni ng par agr aph 12- 906 concer ni ng proceeds of sal e of a honest ead,
t he Court finds that paragraph 12-906 exenpts proceeds of asaleintwo
ways. One, any proceeds fromthe sal e are exenpt for afull year after
t he recei pt thereof; and, two, proceeds of the sal e are al so exenpt if
they are reinvested in a honestead within areasonabletinefollow ng
their receipt. Gventhat it has been nore than a year since the date
upon whi ch t he Debtors sol d t heir honestead, the Debtors nust rely on
t he provi si on of paragraph 12-906 exenpti ng proceeds of sal e which are
rei nvested i n anot her honestead. Thus, the issue becomes whet her t he
proceeds of salethat the Debtors are reinvestinginleased property
should be entitled to the protection of paragraph 12-906.

Pursuant to 735 ILCS 5/12-901:

Every individual isentitledto an estate of honestead

to the extent invalue of $7,500, inthe farmor | ot of | and

and buil dings thereon, a condom nium or in personal

property, owned or rightly possessed by | ease or ot herw se

and occupied by him or her as a residence, or in a

cooperative that owns property that the individual uses as

a residence; and such honestead, and all right andtitle

therein, is exenpt fromattachnment, judgnment, |evy or

j udgnment sal e for the paynment of his or her debts or ot her

pur poses and fromthe [ aws of conveyance, descent and

| egacy, except as hereinafter provided or as provided in
Section 20-6 of the Probate Act of 1975 as anended.



Under this Section, the Court finds that aleased prem ses may be

occupi ed as a honest ead. See: Mher v. Goff, 316 111. 605, 147 N. E.

427 (1925). Additionally, it has been found that atenant hol ding a
| easehol d i nterest inapremses can cl ai mthe benefit of the honmest ead
exenpti on under paragraph 12-901, fornerly Chapter 52, para. 1, I1l1.
Rev. Stat., with the present wordi ng under the statute being nore
i beral than that under former Chapter 52, para. 1. Al though the fact
situation before the Court i s somewhat unusual, the Court finds that
t he Debt ors have shown t hat t he streamof paynents fromthe sal e of
their former homestead i s necessary for the paynent of their present
| ease. As such, the Court finds that thereis adirect |ink between
t he proceeds of t he sal e of the former honestead of the Debtors and t he
rei nvest ment of said proceeds i nthe present honest ead of the Debtors,
bei ng | eased prem ses in Wstfield, IIlinois. As such, the Court finds
t hat the Debtors do fall withinthe parameters of 735 1LCS5/12-906 i n
t hat t hey have shown t hat they are rei nvesting t he proceeds fromt he
sal e of their former honestead i n a new honmest ead, and, as such, shoul d
be entitled tothe sane exenption as on the ori gi nal honmestead. The
Court further finds that, had t he Debt ors not sold their home, they
woul d be entitled tothe honestead exenption under Illinoislaw. As
such, the proceeds fromthe sal e of that honestead are entitledtothe
sane exenption.

| n support of his argunent, the Trustee has cited several cases
wherei n Courts have found t hat paynents on a contract for deed shoul d
not be entitledto homestead exenption as proceeds where it is found
t hat t he streamof paynents extends for nore t han one year past the

actual sale date. Inparticular, the Trustee has citedlnre Ehrich,




110 B. R 424 (Bankr. D. M nn. 1990). Inreadingthat case, the Court
finds that it is distinguishable fromthe present instance not only
upon the facts but in that the case applied M nnesota honest ead
exenmptionlaw, whichis different fromthelawapplicableinlIllinois.

As such, the Court does not find that the case of Inre Ehrichis

di spositive of theissues beforethe Court inthe present case, and t he
Court chooses not to follow the logic of the M nnesota Court.

Addi tionally, the Trustee has cited the case of Inre Andes, 78 B. R

968 (Bankr. WD. M. 1987), in which that Court held that proceeds of
t he sal e of a honestead woul d only be entitledto an exenpti on where it
was shown that the debtor or debtors had rei nvested t he honest ead
proceeds within a reasonable tinme fromthe sale of their fornmer
honmest ead and t hat t he exenpti on woul d no | onger be avail abl e where i t
was found that the debtor had, for an unreasonable tinme, failedto
i nvest the proceeds i n anot her homest ead. The Court finds that the
facts inthe Andes case are not the sane as the facts inthe present
case inthat the Court has found t hat by using the proceeds fromthe
sal e of their former honestead i n paying for their present | easehold
interest, the Debtors are, in fact, reinvesting the proceeds in a
tinmely fashion so as to neet the requirenments of 735 1LCS 5/12-906.
Havi ng found t hat t he Debt ors have come wi t hi n t he exenpti on al | onabl e
under paragraph 5/ 12-906, the Court finds that the Trustee's Cbjection
to Cl ai med Exenpti on shoul d be deni ed to the extent that the Debtors
will be all owed an exenption inthe amount of $15, 000 for proceeds
recei ved fromsal e of their former honmestead inthe State of M ssouri .

ENTERED: February 16, 1995.



/'s/ GERALD D. FI NES
United States Bankruptcy Judge



